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Chapter 21

Philippines

Enrique T. Manuel

SyCip Salazar Hernandez & Gatmaitan

1 Copyright Subsistence
1.1

What are the requirements for copyright to subsist in
a work?

Original intellectual creations in the literary and artistic domain are
protected under the provisions of the Intellectual Property Code of
the Philippines (IP Code).
1.2

On the presumption that copyright can arise in
literary, artistic and musical works, are there any
other works in which copyright can subsist and are
there any works which are excluded from copyright
protection?

Apart from literary, artistic and musical works, other works covered
by copyright include: architecture; computer programs; and
advertisements, maps and technical drawings.
No protection shall however extend, under the IP Code, to: any
idea, procedure, system method or operation, concept, principle,
discovery or mere data as such, even if they are expressed,
explained, illustrated or embodied in a work; news of the day and
other miscellaneous facts having the character of mere items of
press information; or any official text of a legislative, administrative
or legal nature, as well as any official translation thereof.
In addition, no copyright shall subsist in any work of the Government
of the Philippines. However, prior approval of the government
agency or office wherein the work is created shall be necessary for
exploitation of such work for profit. Such agency or office may,
among other things, impose as a condition the payment of royalties.
No prior approval or conditions shall be required for the use of any
purpose of statutes, rules and regulations, and speeches, lectures,
sermons, addresses and dissertations, pronounced, read or rendered
in courts of justice, before administrative agencies, in deliberative
assemblies and in meetings of public character.
1.3

Is there a system for registration of copyright and if
so what is the effect of registration?

The IP Code provides for the registration and deposit of copyrighted
works with the National Library and the Supreme Court Library.
However, in a Memorandum of Agreement signed on January 25,
2011, the National Library deputised the Intellectual Property Office
of the Philippines (IPO) as a receiving office for the registration
and deposit of copyrighted works. To implement the said
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deputisation, the Guidelines for Copyright Registration and Deposit
was formulated, which includes, among others, a procedure for
registration and deposit of copyrighted works with the Intellectual
Property Satellite Offices (IPSOs) of the IPO. The said, Guidelines
did not however affect the system of deposit of works in the field of
law maintained by the Supreme Court Library.
Copyright protection exists from the moment of creation. Works
are protected by the sole fact of their creation, irrespective of their
mode or form of expression, as well as of their content, quality and
purpose. Accordingly, registration is not a mandatory requirement
for the protection of a copyrighted work. However, registration
establishes a public record of the copyright claim.
1.4

What is the duration of copyright protection? Does
this vary depending on the type of work?

The copyright in literary, artistic and derivative works under
Sections 172 and 173 of the IP Code shall be protected during the
life of the author and for fifty (50) years after his death. This rule
also applies to posthumous works.
In case of works of joint authorship, the economic rights shall be
protected during the life of the last surviving author and for fifty (50)
years after his death.
In case of anonymous or pseudonymous works, the copyright shall
be protected for fifty (50) years from the date on which the work was
first lawfully published, provided that where, before the expiration
of the said period, the author’s identity is revealed or is no longer in
doubt, the provisions of Subsections 213.1 and 213.2 of the IP Code
shall apply, as the case may be, provided, further, that such works, if
not published before, shall be protected for fifty (50) years counted
from the making of the work.
In case of works of applied art, the protection shall be for a period of
twenty-five (25) years from the date of making.
In case of photographic works, the protection shall be for fifty (50)
years from publication of the work and, if unpublished, fifty (50)
years from the making.
In case of audio-visual works including those produced by process
analogous to photography or any process for making audio-visual
recordings, the term shall be fifty (50) years from date of publication
and, if unpublished, from the date of making.
The term of protection subsequent to the death of the author
provided in the preceding section shall run from the date of his death
or of publication, but such terms shall always be deemed to begin on
the first day of January of the year following the event which gave
rise to them.
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The rights granted to performers and producers of sound recordings
under the IP Code shall expire:

ownership of the work, but the copyright thereto shall remain with
the creator, unless there is a written stipulation to the contrary.

(a)

for performances not incorporated in recordings, fifty (50)
years from the end of the year in which the performance took
place; and

(b)

for sound or image and sound recordings and for performances
incorporated therein, fifty (50) years from the end of the year
in which the recording took place.

In the case of audio-visual work, the copyright shall belong to the
producer, the author of the scenario, the composer of the music, the
film director, and the author of the work so adapted. However, subject
to contrary or other stipulations among the creators, the producers
shall exercise the copyright to an extent required for the exhibition
of the work in any manner, except for the right to collect performing
licence fees for the performance of musical compositions, with or
without words, which are incorporated into the work.

In case of broadcasts, the term shall be twenty (20) years from the
date the broadcast took place. The extended term shall be applied
only to old works with subsisting protection under the prior law.
1.5

Is there any overlap between copyright and other
intellectual property rights such as design rights and
database rights?

Yes. The same industrial product can be protected by both a design
right and a copyright. Under Section 172.1 (h) of the IP Code,
original ornamental designs or models for articles of manufacture,
whether or not registrable as an industrial design, and other works
of applied art, are enumerated specifically as works protected
by copyright. On the other hand, for an industrial product to be
protected by a design right, it must be a new and original creation,
pursuant to Rule 1502 and Rule 1505 of the Revised Implementing
Rules for Patents, Utility Models and Industrial Designs (RIRR).
1.6

Are there any restrictions on the protection for
copyright works which are made by an industrial
process?

The Philippines Intellectual Property Code does not squarely
address or define copyright works which are made by an industrial
process and therefore this is not applicable.

2 Ownership
2.1

Who is the first owner of copyright in each of the
works protected (other than where questions 2.2 or
2.3 apply)?

In respect of letters, the copyright shall belong to the writer, subject
to the provisions of Article 723 of the Civil Code of the Philippines.

Philippines
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The publishers shall be deemed to represent the authors of articles
and other writings published without the names of the authors or
under pseudonyms, unless the contrary appears, or the pseudonyms
or adopted name leaves no doubts as to the author’s identity, or if the
author of the anonymous works discloses his identity.
2.2

Where a work is commissioned, how is ownership of
the copyright determined between the author and the
commissioner?

Please see question 2.1.
2.3

Where a work is created by an employee, how is
ownership of the copyright determined between the
employee and the employer?

Please see question 2.1.
2.4

Is there a concept of joint ownership and, if so, what
rules apply to dealings with a jointly owned work?

Please see question 2.1.

3 Exploitation
3.1

Are there any formalities which apply to the transfer/
assignment of ownership?

Copyright ownership shall be governed by the following rules:
Subject to the relevant provisions of the IP Code, in the case of
original literary and artistic works, copyright shall belong to the
author of the work.

Under the relevant provisions of the Civil Code of the Philippines,
an assignment of a right or action shall produce no effect as against
a third person, unless it appears in a public instrument.

In the case of works of joint authorship, the co-authors shall be the
original owners of the copyright and in the absence of agreement,
their rights shall be governed by the rules on co-ownership. If,
however, a work of joint authorship consists of parts that can be
used separately and the author of each part can be identified, the
author of each part shall be the original owner of the copyright in
the part that he has created.

A copyright is not deemed assigned inter vivos in whole or in part
unless there is a written indication of such intention.

In the case of work created by an author during and in the course of
his employment, the copyright shall belong to:
(a)

The employee, if the creation of the object of copyright is not
a part of his regular duties even if the employee uses the time,
facilities and materials of the employer.

(b)

The employer, if the work is the result of the performance of
his regularly-assigned duties, unless there is an agreement,
express or implied, to the contrary.

In the case of a work commissioned and paid for by a person other
than an employer and where such work is made in pursuance of the
commission, the person who so commissioned the work shall have

3.2

Are there any formalities required for a copyright
licence?

In the Philippines, licensing of all forms of intellectual property
rights falls under the rubric of a ‘technology transfer arrangement’
(TTA). Section 4.2 of the IP Code covers contracts involving the
transfer of systematic knowledge for the manufacture of a product,
the application of a process, or rendering of a service, including
management contracts, and the transfer, assignment or licensing of all
forms of intellectual property rights, including licensing of computer
software except computer software developed for the mass market.
A TTA must meet the requirements under Chapter IX of the IP
Code on Voluntary Licensing, particularly Sections 87 and 88 on
prohibited clauses and mandatory provisions. As a general rule,
the recordation of a TTA is not mandatory under the IP Code.
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The non-recordation of a TTA does not affect the enforceability
or validity of the agreement. However, parties to a technology
transfer arrangement must ensure that their contract complies with
the mandatory and prohibited clauses of the IP Code, otherwise the
contract will be deemed automatically unenforceable.
3.3

Which types of copyright work have collective
licensing bodies (please name the relevant bodies)?

The Filipinas Copyright Licensing Society, Inc. (FILCOLS) is the
collective management organisation (CMO) officially accredited by
the government through the Intellectual Property Office (IPO) to
collectively administer, license, and enforce the right of reproduction
of authors, publishers and other right-holders in the text and image
sector. FILCOLS is a member of the Brussels-based International
Federation of Reproduction Rights Organizations.
The Filipino Society of Composers, Authors and Publishers, Inc.
(FILSCAP) undertakes collective rights management for public
performances and use of songs in television and radio broadcast and
movies. FILSCAP’s responsibility of royalty collecting extends
to members of foreign affiliates such as the American Society of
Composers, Authors, and Publishers (ASCAP), Broadcast Music
Inc. (BMI), Composers and Authors Society of Hong Kong
(CASH), and more than 50 other organisations. FILSCAP is the
holder of deeds of assignment to collect royalties from artists in the
Philippines and abroad.
The Filipino Visual Arts and Design Rights Organization
(FILVADRO) is recognised as the CMO for Philippine visual arts
and design by the World Intellectual Property Organization (WIPO),
Intellectual Property Philippines (IPP), the National Commission
for Culture and the Arts (NCCA) and the Cultural Center of the
Philippines (CCP).
The Performing Rights Society of the Philippines (PRSP) acts as
the collecting society of performers (actors, musicians, dancers,
etc.) whose works are used for commercial broadcast and other
ways of communication to the public to gain profit. It is composed
of the following member guilds and organisations: (i) OPM −
Organisasyon ng Pilipinong Mangaawit (Organisation of Filipino
Singers); (ii) KAPPT − Katipunan ng mga Artista sa Pelikulang
Pilipino at Telebisyon (Film and Television Actors’ Guild); (iii)
AMP − Asosasyon ng Musikong Pilipino (Filipino Musicians’
Association); (iv) PHILSTAGE − Philippine Legitimate Stage
Artists Group, Inc. (Theatre, Dance and Music Companies/
Organisations); and (v) FAP − Film Academy of the Philippines.
3.5

Where there are collective licensing bodies, how are
they regulated?

For the said societies/licensing bodies to enforce the rights of their
members, they shall first secure the necessary accreditation from
the IPO.
3.6

On what grounds can licence terms offered by a
collective licensing body be challenged?

The IP Code is silent on this matter. However, Article 1306 of
the Civil Code of the Philippines states that clauses, conditions,
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procedures, or formalities of contracts may not be ‘contrary to law,
morals, good customs, public order, or public policy’. Likewise,
Article 1159 of the Civil Code imposes a duty of good faith between
parties to a contract and articles 19 and 21 of the Civil Code
contain general good faith and abuse of right provisions that could
potentially be invoked by an aggrieved party.

Are there any laws which limit the licence terms
parties may agree (other than as addressed in
questions 3.4 to 3.6)?

Please see question 3.2.
3.4

Philippines

4 Owners’ Rights
4.1

What acts involving a copyright work are capable of
being restricted by the rights holder?

Subject to the relevant provisions of Chapter VIII of the IP Code
(Limitations on Copyright), copyright or economic rights shall
consist of the exclusive right to carry out, authorise or prevent the
following acts:
a.

reproduction of the work or substantial portion of the work;

b.

dramatisation, translation, adaptation, abridgment, arrangement
or other transformation of the work;

c.

the first public distribution of the original and each copy of
the work by sale or other forms of transfer of ownership;

d.

rental of the original or a copy of an audio-visual or
cinematographic work, a work embodied in a sound recording,
a computer program, a compilation of data and other materials
or a musical work in graphic form, irrespective of the ownership
of the original or the copy which is the subject of the rental;

e.

public display of the original or a copy of the work;

f.

public performance of the work; and

g.

other communication to the public of the work.

Subject to the provisions of Section 212 of the IP Code, performers
shall enjoy the following exclusive rights:
a.

As regards their performances, the right of authorising:
(i) the broadcasting and other communication to the public of
their performance; and
(ii) the fixation of their unfixed performance.

b.

The right of authorising the direct or indirect reproduction of
their performances fixed in sound recordings, in any manner
or form.

c.

Subject to the provisions of Section 206 of the IP Code, the
right of authorising the first public distribution of the original
and copies of their performance fixed in the sound recording
through sale or rental or other forms of transfer of ownership.

d.

The right of authorising the commercial rental to the public of
the original and copies of their performances fixed in sound
recordings, even after distribution of them by, or pursuant to
the authorisation by, the performer.

e.

The right of authorising the making available to the public
of their performances fixed in sound recordings, by wire or
wireless means, in such a way that members of the public may
access them from a place and time individually chosen by them.

Subject to the provisions of Section 212 of the IP Code, producers
of sound recordings shall enjoy the following exclusive rights:
a.

The right to authorise the direct or indirect reproduction of their
sound recordings, in any manner or form, the placing of these
reproductions in the market, and the right of rental or lending.

b.

The right to authorise the first public distribution of the
original and copies of their sound recordings through sale or
rental or other forms of transferring ownership.

c.

The right to authorise the commercial rental to the public
of the original and copies of their sound recordings, even
after distribution by them or pursuant to authorisation by the
producer.
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a.

the rebroadcasting of their broadcasts;

b.

the recording in any manner, including the making of films or
the use of video tape, of their broadcasts for the purpose of
communication to the public of television broadcasts of the
same; and

c.

the use of such records for fresh transmissions or for fresh
recording.

4.2

Are there any ancillary rights related to copyright,
such as moral rights, and if so what do they protect,
and can they be waived or assigned?

The author of a work shall, independently of the economic rights in
Section 177 of the IP Code or the grant of an assignment or licence
with respect to such right, have the right:
a.

to require that the authorship of the works be attributed to him,
in particular, the right that his name, as far as practicable, be
indicated in a prominent way on the copies, and in connection
with the public use of his work;

b.

to make any alterations to his work prior to publication, or to
withhold it from publication;

c.

to object to any distortion, mutilation or other modification
of, or other derogatory action in relation to, his work which
would be prejudicial to his honour or reputation; and

d.

to restrain the use of his name with respect to any work not of
his own creation or in a distorted version of his work.

An author may waive his moral rights by a written instrument, but
no such waiver shall be valid where its effect is to permit another:
a.

b.

to use the name of the author, or the title of his work, or
otherwise to make use of his reputation with respect to
any version or adaptation of his work which, because of
alterations therein, would substantially tend to injure the
literary or artistic reputation of another author; or
to use the name of the author with respect to a work he did not
create.

When an author contributes to a collective work, his right to have
his contribution attributed to him is deemed waived unless he
expressly reserves it.
Independently of a performer’s economic rights, the performer,
shall, as regards his live aural performances or performances fixed
in sound recordings, have the right to claim to be identified as the
performer of his performances, except where the omission is dictated
by the manner of the use of the performance, and to object to any
distortion, mutilation or other modification of his performances that
would be prejudicial to his reputation.
4.3

Are there circumstances in which a copyright owner
is unable to restrain subsequent dealings in works
which have been put on the market with his consent?

Section 177.3 of the IP Code gives a copyright owner the exclusive
right to control the first public distribution of the original and each
copy of the work by sale or other forms of transfer of ownership.
Accordingly, the copyright owner loses rights to his work, and
cannot control disposition of such work, after the first authorised
sale or transfer (e.g., the purchaser may resell, donate or give-away
the copyrighted work) akin to the first-sale or exhaustion doctrine.
It must be noted, however, that the first sale or exhaustion doctrine
pertains only to the right of a purchaser to transfer, and thus exhausts

only the distribution right. The said doctrine does not affect or limit
the moral rights of the copyright owner, and applies only when the
purchaser has lawfully acquired the copyrighted work.

5 Copyright Enforcement
5.1

Are there any statutory enforcement agencies and, if
so, are they used by rights holders as an alternative
to civil actions?

Yes. The IP Code grants visitorial powers to the IPO and allows it
to undertake enforcement functions with the support of concerned
agencies such as the Philippine National Police, National Bureau of
Investigation, Bureau of Customs, Optical Media Board and Local
Government Units. However, as IP rights remain private rights,
there must be a complaint from the IP right owner.
5.2

Philippines

Subject to the provisions of Section 212 of the IP Code, broadcasting
organisations shall enjoy the exclusive right to carry out, authorise
or prevent any of the following acts:

Philippines

Other than the copyright owner, can anyone else bring
a claim for infringement of the copyright in a work?

In general, only intellectual property rights owners have the right to
bring actions for infringement. For copyright, the right to bring an
action for infringement belongs to the copyright owner. However,
since intellectual property rights are assignable, it is possible that the
right to bring an action for infringement may likewise be assigned.
The assignment of such right, however, must be expressly provided.
5.3

Can an action be brought against ‘secondary’
infringers as well as primary infringers and, if so,
on what basis can someone be liable for secondary
infringement?

Under the IP Code, an action for infringement may be brought
against a person who:
(a)

directly commits an infringement;

(b)

benefits from the infringing activity of another person who
commits an infringement if the person benefiting has been
given notice of the infringing activity and has the right and
ability to control the activities of the other person; or

(c)

with knowledge of the infringing activity, induces, causes or
materially contributes to the infringing conduct of another.

5.4

Are there any general or specific exceptions which
can be relied upon as a defence to a claim of
infringement?

The following may be raised as a defence to a claim of infringement:
1.

The copyright owner cannot recover damages for acts of
infringement committed more than four years before the
institution of the action for infringement.

2.

Non-liability under Section 184, which provides that the
following acts shall not constitute copyright infringement:
(a) The recitation or performance of a work, once it has been
lawfully made accessible to the public, if done privately
and free of charge, or if made strictly for a charitable or
religious institution or society.
(b) The making of quotations from a published work if they
are compatible with fair use and only to the extent justified
for the purpose, including quotations from newspaper
articles and periodicals in the form of press summaries:
provided that the source and the name of the author, if
appearing on the work, are mentioned.
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(c) The reproduction or communication to the public by mass
media of articles on current political, social, economic,
scientific or religious topics; lectures, addresses and other
works of the same nature, which are delivered in public
if such use is for information purposes and has not been
expressly reserved: provided that the source is clearly
indicated.

(b) Where the works are isolated articles contained in
composite works or brief portions of other published
works and the reproduction is necessary to supply them,
when this is considered expedient, to persons requesting
their loan for purposes of research or study instead of
lending the volumes or booklets which contain them.
(c) Where the making of such a copy is in order to preserve
and, if necessary in the event that it is lost, destroyed or
rendered unusable, replace a copy, or to replace, in the
permanent collection of another similar library or archive,
a copy which has been lost, destroyed or rendered
unusable and copies are not available with the publisher.

(d) The reproduction and communication to the public of
literary, scientific or artistic works as part of reports of
current events by means of photography, cinematography
or broadcasting to the extent necessary for the purpose.
(e) The inclusion of a work in a publication, broadcast, or
other communication to the public; sound recording
or film, if such inclusion is made by way of illustration
for teaching purposes and is compatible with fair use:
provided that the source and the name of the author, if
appearing in the work, are mentioned.

5.

(f) The recording made in schools, universities, or educational
institutions of a work included in a broadcast for the use
of such schools, universities or educational institutions:
provided that such recording be deleted within a reasonable
period after it was first broadcast: provided, further, that
such recording may not be made from audio-visual works
which are part of the general cinema repertoire of feature
films except for brief excerpts of the work.

(a) the use of the computer program in conjunction with a
computer for the purpose and to the extent for which the
computer program has been obtained; and
(b) archival purposes, and for the replacement of the lawfully
owned copy of the computer program in the event that the
lawfully obtained copy of the computer program is lost,
destroyed or rendered unusable.

(g) The making of ephemeral recordings by a broadcasting
organisation by means of its own facilities and for use in
its own broadcasts.
(h) The use made of a work by, or under the direction or
control of the Government, by the National Library or by
educational, scientific or professional institutions where
such use is in the public interest and is compatible with
fair use.
(i) The public performance or communication to the public
of a work, in a place where no admission fee is charged in
respect of such public performance or communication, by
a club or institution for charitable or educational purpose
only, whose aim is not profit making, subject to such other
limitations as may be provided in the Regulations.

5.5

(i)

A preliminary injunction may be granted by the Trial Court
at any time after the commencement of the action and before
judgment, when it is established that: (a) the plaintiff is
entitled to the relief demanded, and the whole or part of such
relief consists in restraining the commission or continuance
of the acts complained of, or in the performance of an act
or acts, either for a limited period or perpetually; (b) the
commission or continuance of some act complained of during
the litigation or the non-performance thereof would probably
work injustice to the plaintiff; or (c) the defendant is doing,
threatens, or is about to do, or is procuring or suffering to be
done, some act probably in violation of the plaintiff’s rights
respecting the subject of the action, and tending to render the
judgment ineffectual, and only when: (x) the complaint in the
action is verified, and shows facts entitling the plaintiff to
the relief demanded; and (y) the plaintiff files with the clerk
or judge of the court in which the action is pending a bond
executed to the party enjoined, in an amount to be fixed by
the court, to the effect that the plaintiff will pay to such party
all damages which he may sustain by reason of the injunction
if the court should finally decide that the plaintiff was not
entitled thereto. A preliminary injunction may also be
obtained from the Bureau of Legal Affairs (BLA) of the IPO
based on substantially the same grounds and requirements as
mentioned above.

(ii)

A permanent (final) injunction would be granted if the
plaintiff prevails in the action before the Trial Court or the
BLA. Judgments by the Trial Court granting an injunction
are enforceable after their rendition and are not stayed by
an appeal unless otherwise ordered by the trial court. On
appeal from the judgment of the Trial Court, the appellate
court at its discretion may order the suspension, modification
or restoration of the injunction. The stay of execution shall
be upon such terms as to bond or otherwise as may be
considered proper for the security or protection of the rights
of the adverse party. On the other hand, judgments by the

(k) Any use made of a work for the purpose of any judicial
proceedings, or for the giving of professional advice by a
legal practitioner.

4.

The acts alleged to be copyright infringement constitute fair
use under Section 185 of the IP Code, which provides that
the fair use of a copyrighted work for criticism, comment,
news reporting, teaching (including multiple copies for
classroom use), scholarship, research, and similar purposes
is not an infringement of copyright. Decompilation, which is
understood to be the reproduction of the code and translation
of the forms of the computer program to achieve the interoperability of an independently created computer program
with other programs, may also constitute fair use.
The acts alleged to constitute copyright infringement
constitute permissible copying or reprographic reproduction
by exempt institutions under Section 184 and Section 188 of
the IP Code, which provides that any library or archive whose
activities are not for profit may, without the authorisation of
the author or copyright owner, make a single copy of the
work by reprographic reproduction in the following cases:
(a) Where the work by reason of its fragile character or rarity
cannot be lent to users in its original form.
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Are interim or permanent injunctions available?

Yes, an aggrieved IP owner may pray for the issuance of interim and
permanent injunctions.

(j) Public display of the original or a copy of the work
not made by means of a film, slide, television image or
otherwise on screen, or by means of any other device or
process: provided that either the work has been published
or that the original or the copy displayed has been sold,
given away or otherwise transferred to another person by
the author or his successor in title.

3.

In the case of computer programs, the reproduction is
permissible under Section 159 of the IP Code, which provides
that reproduction in one (1) back-up copy or adaptation
of a computer program shall be permitted, without the
authorisation of the author of, or other owner of copyright in,
a computer program, by the lawful owner of that computer
program, provided that the copy or adaptation is necessary
for:
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5.6

BLA (including those granting a permanent injunction) may,
upon motion of the prevailing party with notice to the adverse
party or motu proprio, and upon filing of an approved bond,
be executed even before the expiration of the time to appeal
has lapsed, upon good reasons to be stated in the BLA Order.
The execution pending appeal may be stayed by the filing
of an approved counterbond in an amount to be fixed by the
BLA Director.

the number of witnesses to be presented, the number of postponements
of trial sought by the parties, as well as the caseload of the Trial Court
and/or BLA handling the case. It may take as long as 3 to 5 years
(from filing of the complaint) before a decision is issued by the Trial
Court. Administrative proceedings in the BLA usually take around
1 to 3 years from the filing of the complaint for a case to be resolved
on the merits.

On what basis are damages or an account of profits
calculated?

5.8

The liability of the defendant in a copyright infringement action
for actual damages includes legal costs and other expenses of the
plaintiff which he may have incurred due to the infringement,
as well as the profits the defendant may have made due to such
infringement. In proving profits the plaintiff shall be required to
prove sales only and the defendant shall be required to prove every
element of cost which he claims or, in lieu of actual damages and
profits, such damages which to the court shall appear to be just and
shall not be regarded as penalty.
The copyright owner may elect, at any time before final judgment is
rendered, to recover instead of actual damages and profits, an award
of statutory damages for all infringements involved in an action,
in a sum equivalent to the filing fee of the infringement action but
not less than fifty thousand pesos (approximately US$1,200). In
awarding statutory damages, the court may consider the following
factors:
a.

the nature and purpose of the infringing act;

b.

the flagrancy of the infringement;

c.

whether the defendant acted in bad faith;

d.

the need for deterrence;

e.

any loss that the plaintiff has suffered or is likely to suffer by
reason of the infringement; and

f.

any benefit shown to have accrued to the defendant by reason
of the infringement.

In case the infringer was not aware and had no reason to believe
that his acts constitute an infringement of copyright, the court in
its discretion may reduce the award of statutory damages to a sum
of not more than ten thousand pesos (approximately US$235):
provided that the amount of damages to be awarded shall be doubled
against any person who:
a.

circumvents effective technological measures; or

b.

having reasonable grounds to know that it will induce,
enable, facilitate or conceal the infringement, remove or alter
any electronic rights management information from a copy
of a work, sound recording or fixation of a performance, or
distribute, import for distribution, broadcast, or communicate
to the public works or copies of works without authority,
knowing that electronic rights management information has
been removed or altered without authority.

5.7

Philippines

What are the typical costs of infringement
proceedings and how long do they take?

Depending on varied factors, the costs of filing and prosecuting an
infringement action before the Trial Court range from US$100,000
to US$300,000, while it would cost anywhere from US$80,000 to
US$100,000 if filed before the BLA.
The length of the proceedings depends on a variety of factors,
including the complexity of the legal and technical issues involved,

Is there a right of appeal from a first instance
judgment and if so, what are the grounds on which an
appeal may be brought?

Philippines

SyCip Salazar Hernandez & Gatmaitan

The decision of the Trial Court may be appealed to the Court of
Appeals on questions of facts and law.
Yes. Final orders or decisions of the Trial Court are, as a general
rule, appealable to the Court of Appeals. Where only questions of
law are raised or involved, the appeal shall be to the Supreme Court.
Final orders or decisions of the BLA Director may be appealed to
the Director General of the IPO within thirty (30) days after the
receipt of a copy thereof by the party affected. The decision or order
of the Director General of the IPO may be appealed to the Court of
Appeals.
5.9

What is the period in which an action must be
commenced?

The copyright owner cannot recover damages for acts of
infringement committed more than 4 years before the institution of
the action for infringement.

6 Criminal Offences
6.1

Are there any criminal offences relating to copyright
infringement?

Yes there are.
6.2

What is the threshold for criminal liability and what
are the potential sanctions?

Any person infringing any of the relevant provisions of the IP Code
on Copyright or aiding or abetting such infringement shall be guilty
of a crime punishable by imprisonment plus a fine. In all cases,
subsidiary imprisonment may be imposed in cases of insolvency.
In determining the number of years of imprisonment and the amount
of the fine, the court shall consider the value of the infringing
materials that the defendant has produced or manufactured, and
the damage that the copyright owner has suffered by reason of the
infringement. The respective maximum penalty shall be imposed
when the infringement is committed by:
(a)

the circumvention of effective technological measures;

(b)

the removal or alteration of any electronic rights management
information from a copy of a work, sound recording, or
fixation of a performance, by a person, knowingly and without
authority; or

(c)

the distribution, importation for distribution, broadcast, or
communication to the public of works or copies of works,
by a person without authority, knowing that electronic
rights management information has been removed or altered
without authority.
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Philippines

Any person who at the time when copyright subsists in a work has
in his possession an article which he knows, or ought to know, to be
an infringing copy of the work for the purpose of:
(a)

selling, letting for hire, or by way of trade offering or exposing
for sale or hire, the article;

(b)

distributing the article for the purpose of trade, or for any
other purpose to an extent that will prejudice the rights of the
copyright owner in the work; or

(c)

trade exhibit of the article in public,

shall be guilty of an offence and shall be liable on conviction to
imprisonment and a fine, as above mentioned.
In an infringement action, the court shall also have the power to
order the seizure and impounding of any article which may serve
as evidence in the court proceedings, in accordance with the rules
on search and seizure involving violations of intellectual property
rights issued by the Supreme Court.

Philippines
7 Current Developments
7.1

Have there been, or are there anticipated, any
significant legislative changes or case law
developments?

Currently, there are no significant legislative changes or case law
developments.
7.2

Are there any particularly noteworthy issues around
the application and enforcement of copyright in
relation to digital content (for example, when a work
is deemed to be made available to the public online,
hyperlinking, etc.)?

Currently, there are no relevant developments concerning these
issues.
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protection, licensing, technology transfer and similarly focused business transactions, and includes specialists in IPR litigation in proceedings before
the Intellectual Property Office of the Philippines and regular courts designated to try unfair competition, infringement and other IPR cases.
The firm has consistently been cited in international surveys as a first choice for IPR counseling. The lawyers of its IP practice group, who are active
in international and local intellectual property organisations, are likewise consistently included in the lists of leading lawyers in the field.

120

www.iclg.co.uk
© Published and reproduced with kind permission by Global Legal Group Ltd, London

iclg to: COPYRIGHT 2016

Current titles in the ICLG series include:
■
■
■
■
■
■
■
■
■
■
■
■
■
■
■
■
■
■
■

Alternative Investment Funds
Aviation Law
Business Crime
Cartels & Leniency
Class & Group Actions
Competition Litigation
Construction & Engineering Law
Copyright
Corporate Governance
Corporate Immigration
Corporate Recovery & Insolvency
Corporate Tax
Data Protection
Employment & Labour Law
Enforcement of Foreign Judgments
Environment & Climate Change Law
Franchise
Gambling
Insurance & Reinsurance

■
■
■
■
■
■
■
■
■
■
■
■
■
■
■
■
■
■
■

International Arbitration
Lending & Secured Finance
Litigation & Dispute Resolution
Merger Control
Mergers & Acquisitions
Mining Law
Oil & Gas Regulation
Patents
Pharmaceutical Advertising
Private Client
Private Equity
Product Liability
Project Finance
Public Procurement
Real Estate
Securitisation
Shipping Law
Telecoms, Media & Internet
Trade Marks

59 Tanner Street, London SE1 3PL, United Kingdom
Tel: +44 20 7367 0720 / Fax: +44 20 7407 5255
Email: sales@glgroup.co.uk
www.iclg.co.uk

